
Beck v HM Advocate 
 
Ground 6 
 
At a procedural hearing on 28th November 2012 the appellant indicated that 
he was departing from that part of Ground 6 averring non-disclosure on the 
part of the Crown.  Having heard the appellant and the Crown in reply, the 
court allowed the appeal to found on that part of this ground of appeal 
relating to defective representation in terms of section 194D of the Criminal 
Procedure (Scotland) Act 1995 
 

Factual Basis – Defective representation 
 

i. Chronology of the appellant’s first Appeal 
 
1. 5th April 1982 Intimation of intention to Appeal (Form 2)  

 
2. 7th May 1982 Note of Appeal  

 
3. 6th July 1982 Application for Bail 
 
4. 13th July 1982 – refusal of application for bail 
 
5. 14th July 1982 – appeal against refusal of bail 
 

ii. Documentation 
 
24th June 1982 – Letter by Appellant to Clerk of Justiciary  
 
p.1  
 
“Having just received all my papers from my lawyer relating to my appeal on 
the 15-6-82 I would like to submit the following grounds for my appeal after 
studying them very carefully and they are as follows:  
 
Foot p.2 
 
No.10 
 
“I would further like the evidence of 3 crown witnesses that were not called at 
the trial to be heard because their (sic) evidence would be such that would 
discredit (Sic) the evidence of nigel muckle and Kenneth Ashford 
 
p.3 
 
…and the witnesses are as follows 
 

1. Jean Clark 



2. David Livingstone Telecommunications engineer pathbrae Kirkliston 
Edinburgh 

 
16th July 1982 – Further letter chasing an acknowledgement 
 
11th August 1982 – Further letter by appellant 
 
p.2 
 
“….At the conclusion of my case and after I had been found guilty, my lawyer 
returned to me the various papers concerning the case and it was not until I 
had gone through these papers that I discovered amongst the various 
precognitions of crown witnesses a statement of one witness in particular by 
the name of David Veitch Livingstone who said that he had seen the persons 
involved in the crime and that their faces were uncovered.  This witness was 
at my ID parade and failed to see the person involved in the crime amongst 
those in the line up. He also said the driver of the car was about 42 years of 
age with brown hair and a mustache.  This witness was not called by the 
crown nor by my lawyer, my legal representatives at that time said that I had 
no grounds for appeal and I was subsequently denied legal aid…” 
 
1. The appellant was in custody throughout this exchange of correspondence 
– form and after conviction on 30th March 1982 
 
2. The appellant came into possession of the Crown precognition in papers 
received from his solicitor on 15th June 1982 
 
3. The Crown precognition must have been in the possession of the trial 
representatives prior to – or at – the diet of trial 
 
4. The Commission suggest “it is more likely that the disclosure of 
precognitions would be made to the applicant’s solicitor” – para.68 SoR 
 
5. The appellant’s trial solicitor, Mr Keegan QC, did not demur from this 
suggestion when recently spoken to about it.   
 
6. In his report to this court Mr Keegan speaks to a practice of precognitions 
being provided to counsel by the advocate depute 
 
6. Mr Taylor QC confirms a practice of Crown precognitions being  passed to 
him “informally” by the advocate –depute 
 
7. Mr Taylor states in his statement to the Commission that  “It is impossible 
for me to say whether this was disclosed to me at the time of trial.” 
 
 
 
 



Law 
 
Anderson v HM Advocate 1996 JC 29 
 
 
“Accordingly it cannot be asserted as an absolute rule that the conduct of 
the defence by the accused's counsel or his solicitor will not be a ground of 
appeal. But the circumstances in which it will provide a ground of appeal 
must be defined narrowly. The conduct must be such as to have resulted in a 
miscarriage of justice, otherwise sec 228(2) of the 1975 Act will not apply. It 
can only be said to have resulted in a miscarriage of justice if it has deprived 
the accused of his right to a fair trial. That can only be said to have occurred 
where the conduct was such that the accused's defence was not presented 
to the court. This may be because the accused was deprived of the 
opportunity to present his defence, or because his counsel or solicitor acted 
contrary to his instructions as to the defence which he wished to be put or 
because of other conduct which had the effect that, because his defence 
was not presented to the court, a fair trial was denied to him.” 
 
 
Garrow v HM Advocate 2000 SCCR 772 
 
 
[14] Taking all these elements together we are satisfied that in this case the 
system broke down to such an extent that the appellant's defence was not 
properly presented to the jury. If the appropriate steps had been taken to 
ascertain Professor Busuttil's expert opinion about the appellant's revised 
account of what happened, the defence case would have been significantly 
reinforced by evidence to which the jury would have been likely to attach 
weight. The character of the missing evidence distinguishes the present case 
from Allan v. H. M. Advocate 1999 S.C.C.R. 923. We cannot say, of course, 
that the jury would necessarily have reached a different verdict, but the 
failure to ascertain Professor Busuttil's opinion on the relevant point was 
fundamental and affected the conduct of the appellant's defence to such an 
extent that he did not have the fair trial to which he was entitled. In this 
respect there was a miscarriage of justice. 
 
Winter v HM Advocate 
 
“On reviewing the whole evidence we are in no doubt that the appellant's 
case on this important point was not presented by counsel for the defence in 
accordance with the appellant's clear and clearly understood instructions. 
 
The question whether a decision of counsel is one of judgment for counsel 
alone, or is a decision relating to the accused's specific instructions may 
involve a fine distinction. There were certainly questions of judgment involved 
in this case, but we are satisfied that the failure of counsel to pursue the 
question of the possible dates on which the incident alleged in charge 2 



occurred, if it occurred at all, and the question of the whereabouts of the 
appellant and of Davidson on those dates, went beyond mere tactical 
judgment and constituted a failure to put forward the case that the appellant 
wished to have put forward on his behalf (cf Anderson v HM Adv, supra, at 
44F-G). 
 
If the defence had led evidence about the dates of the Hearts home matches 
and about the whereabouts of the appellant and Davidson on those dates, 
that evidence could well have undermined Malone's credibility on charge 2 in 
the minds of the jury. In that event it could well have undermined his 
credibility on the other charges. Malone's credibility would have been a vital 
point on charges 4 and 5, on which the accused was convicted on majority 
verdicts. Those charges depended entirely on the evidence of Malone and 
Davidson. In relation to those charges, in our opinion, the failure to pursue 
the lines of evidence to which we have referred resulted in a miscarriage of 
justice.” 
 
Trial Representatives 
 
Mr Keegan the instructing solicitor  
 
Has no recollection - unsurprising 
 
“It therefore appears that the crown precognition was amongst the papers 
given to Mr Beck after his trial. I have no idea whether Livingstone gave 
evidence at the trial. If this crown precognition was disclosed to the defence I 
surmise that Mr. Taylor received it from the Advocate Depute. 
… 
 
it is possible that Mr Taylor’s papers or some of them were passed over to 
Mr Beck 
 
Mr Taylor - Counsel for Accused 
 
Has no recollection – unsurprising 
 
“I am asked whether I can recall whether the Crown precognitions were 
disclosed to the defence in this case. I have no recollection of that happening 
in this particular case but it would, at that time, have been highly unusual for 
Crown precognitions to be disclosed as a matter of course. It might be 
somewhat less unusual now. While there would not at that time have been 
any system of formal disclosure by the Crown, what you might have 
experienced is the advocate depute providing copies of Crown precognitions 
on an informal basis. This would be in the case, for example, where a witness 
had refused to be precognosced by the defence and that due, for example, 
to time constraints; precognition on oath by the defence was not an option. 
 



“Having read the precognition by Mr Livingstone I possibly would have called 
him as a defence witness. My approach in this case would appear to have 
been to analyse the discrepancies in the evidence given by the Crown 
witnesses. Also, given that Livingstone is referred to as being aged 56 he 
probably would have been more impressive to a jury and in that sense I 
probably would have called him. In trials such as this even the slightest 
difference between witnesses can be of great significance. 
 
Significance of the Account 
 
Trial evidence  
 
Eyewitness evidence of identification of the appellant at locus given by 
Ashford & Muckle 
 
At variance – Mr Livingstone 
 
Car drives in to the square where the witness resided.  Stops.  Passenger 
alights 
 
Driver reversed car out of the square.   
 
“I saw the face of the driver.  He had a moustache and short brown hair.  He 
was about 40 years old.  The passenger seemed younger, late 20’s early 30’s 
 
On Wednesday 16 December 1981 I attended at Livingstone Police station 
where I viewed an identification parade.  I was unable to pick out the men 
who I saw on 12 December 1981 in or at the Granada I have described 
 
Bearing in mind that my recollection of the driver is a little hazy, I would say 
that the driver was not on the parade” 
 
Credible & Reliable 
 
Submission 
 
This is not a review of the judgement of counsel – so the views given as to 
the possibility of calling the witness Livingstone are of limited value.  They 
should perhaps be taken into account in evaluating what significance can be 
attached to the omission. 
 
This is not a case where we have to say that the decision of counsel was one 
that outraged common sense.  It appears not have been a decision but rather 
an overlooking, an omission, not positively decided upon. 
 
That view of matters may well be down to the passage of time.  It is fair to 
say that the reason for the failure to call the witness is unclear or unknown.  
No justification has been put forward. 



 
What we are left with is the clear indication that this material helpful to the 
accused at trial, was available to Counsel.  For some reason it was not used.  
The appellant clearly wanted it to be used.  Almost immediately upon his 
receiving the statement he appreciated its significance and asked for it to be 
taken into account in the determination of his (first) appeal. 
 
The ultimate question that this analysis surrenders to is the effect of its 
omission upon the overall fairness of the trial.  If it’s omission did not deprive 
the appellant of a fair trial, then it is of no moment that it was left out of 
account in the jury’s deliberations 
 
For the following reasons the appellant contends that the verdict of the jury 
reached in ignorance of this evidence amounted to a miscarriage of justice: 
 
1. The position of the defence may well have been closely matched in weight 
with that of the crown.    
 
2.  A credible witness – of some maturity - may well have posed a difficult 
obstacle which some members of the jury would have found difficult to 
overcome. 
 
3. In order to convict the jury would have been required to reject in its 
entirety the evidence of Livingstone.   
 
4.  Counsel recognises that all he went to the jury on were the various 
discrepancies within and between the accounts given by Crown witnesses.  
His hand would have been strengthened by a dispassionate, objective 
account at variance with the crown version 
 
5.  In support of the alibi defence Counsel could have pointed to the 
evidence of Mr Livingstone as being supportive of the accounts given by the 
appellant and defence witnesses 
 
The appellant’s position at trial was that he was not present at the locus.  
Any scrap of information throwing doubt upon the eyewitness identification 
of him by other witnesses strengthened his defence of alibi.  But this is no 
scrap. 
 
Thus the account of Livingstone diminished the accounts of Ashford & 
Muckle and at the same time strengthened – and strengthened significantly 
the defence of alibi. 
 
The assessment then is the extent to which the presentation of the defence 
of alibi was hampered by the failure 
 
In Garrow the failure to instruct properly a second report from an expert was 
held to amount to defective representation.  It was held that  



 
“ the defence case would have been significantly reinforced by evidence to 
which the jury would have been likely to attach weight 
… 
We cannot say, of course, that the jury would necessarily have reached a 
different verdict, but the failure to ascertain Professor Busuttil's opinion on 
the relevant point was fundamental and affected the conduct of the 
appellant's defence to such an extent that he did not have the fair trial to 
which he was entitled.” 
 
In Winter the failure to pursue lines of evidence was held to amount to 
defective representation.  That was so in that case when one had particular 
regard to the significance of the lines for the overall presentation of the case.  
The court concluded that the evidence  
 
“could well have undermined Malone's credibility on charge 2 in the minds of 
the jury. In that event it could well have undermined his credibility on the 
other charges” 
 
 
 
  



 


