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IN THE HIGH COURT OF JUSTICIARY  
 
 

NOTE OF APPEAL 
 

ON BEHALF OF WILLIAM McKENNA BECK  
 

in a reference from  
 

the Scottish Criminal Cases Review Commission  
 

under section 194B of the Criminal Procedure (Scotland) Act 1995 
 
 
 

To: Clerk of Justiciary 
 
Name of Convicted Person: William McKenna Beck 
Date of Birth: 14th February 1961 
Date of Final Determination of the Proceedings: 30th March 1982 
Crime or Offence to which the Appeal Relates: Theft; Assault and Robbery 
Court and Name of Judge: Edinburgh High Court; Lord Dunpark 
Sentence: 6 years imprisonment 
 
The above named William McKenna Beck appeals against conviction on the 
following grounds: 
 
Ground 1: Standard of Proof 

1. The presiding judge misdirected the jury on the standard of proof.  
 

a. At page 4C the trial judge said: 
 

“Now reasonable doubt just means what it says. It is a real doubt, not a 
remote possibility, and I usually put it this way - I don't know whether it 
helps or not - that for a verdict of guilty you need not be absolutely certain 
of guilt, and I emphasise not absolutely certain, but you must be reasonably 
certain because if you are not reasonably certain then you will have a 
reasonable doubt.” 

Such a direction has been held to amount to a misdirection in Gilmour v HM 
Advocate 2007 SCCR 417, 2007 SLT 893. 

b. The foregoing was the only assistance the learned judge gave to the jury on 
reasonable doubt. The judge failed to direct the jury as to the content or meaning 
of beyond reasonable doubt that is to say a doubt which would cause them in the 
conduct of their own affairs to hesitate or pause before taking a decision. The 
presiding judge gave no assistance to the ladies and gentlemen of the jury as to 
the nature or quality of reasonable doubt. (McKenzie v HM Advocate 1959 JC 
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37; 1960 SLT 42; McDonald v HM Advocate 1996 SLT 723; Kelly v HM Advocate 
1998 SCCR 660; A v HM Advocate 2003 SCCR 154; Meyl v HM Advocate 2005 
SCCR 338) 

c. The trial judge erred in posing at page 9C – “the vital question” - whether the 
ladies and gentlemen of the jury were “satisfied” that the accused was 
responsible for the attack in charge 2. 

In framing the issue such as to give the issue in this way, the presiding judge 
failed adequately to remind the jury of the standard that they required to be 
satisfied upon. This amounted to a misdirection. 
 

d.  At page 12D-F the trial judge (in illustrating the doctrine of concert) the judge 
erred in this direction to the jury: 

“So, in this case if you are satisfied that these two postmen were 
assaulted by two men and robbed by two men then it would not be 
necessary for you to decide that the accused was one man who 
attacked the particular postman.  You could apply the doctrine of 
concert and if you were satisfied the accused participated find him guilty 
of this charge, but the vital question really comes to the question in this 
case of whether the accused is properly and satisfactorily identified as 
having been a participant in this raid” (Emphasis added) 

In repeatedly stating that what was required of the jury was that they be 
“satisfied” as to the accused’s participation and that the “vital question” was 
whether the accused was “properly and satisfactorily” identified, the learned trial 
judge erred. He offered no guidance in the course of this passage or elsewhere 
in his charge as to how the jury were to approach the issue of how they could be 
satisfied and to the applicable standard 

e. The learned trial judge erred by directing the jury that their function was a 
search for whom to believe. At page7D he said: 

“It may be, I don't know, that his evidence and the evidence of Louise 
Morris leaves you with a reasonable doubt as to his guilt. If that is the 
position, if you are not sure whether to believe him and her against the 
Crown evidence if you are left in reasonable doubt as to whom you 
believe then you would also acquit the Accused because you would 
not be satisfied of his guilt beyond reasonable doubt.” 

In so doing the judge suggested that what the jury ought to do was to weigh their 
belief in the accounts given in the defence evidence as against the Crown case. 
In the event that they were “left in reasonable doubt as to whom you believe” 
they would acquit the accused.  It is submitted that this constitutes a misdirection 
because the learned trial judge failed to direct the jury that in the event that the 
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defence evidence left them with a reasonable doubt they should acquit.  It was 
impermissible for the trial judge to put a gloss on when such an eventuality might 
arise. Further, in presenting the issue as an adjudication upon competing 
accounts the trial judge misdirected the jury.  That was held to be permissible in 
the case of McD v HM Advocate 2002 SCCR 896 only because the presiding 
judge had given “clear and accurate directions as to onus and reasonable doubt” 
[para.8].  In light of the criticisms of the judge’s direction on the standard of proof 
the same cannot be said of this charge.  

e. The learned trial judge erred when concluding in his summary of the Crown 
case – taken together with the defence challenges  - at p22A-C - and in particular 
by directing the jury that the ultimate question was for them to: 

“consider whether the puzzle is sufficiently complete to give you a 
reasonably clear picture of this event and of the accused’s 
involvement in it” 

This was an error because it was apt to lead the jury to approach their function 
as one which was about sifting the evidence in order to ascertain what occurred 
between competing accounts with no guidance as to what standard to adopt in 
that particular exercise other than getting a ‘reasonably clear picture of this 
event’ 

The foregoing errors were of such significance as to amount to a miscarriage of 
justice in this case.  

 

Ground 2: Summary of the Evidence 

The learned trial judge erred in his summary of the evidence in the case.  He did 
so against a backdrop of stating that he was “only going to refer to the 
identification evidence” p.13B, reminding the jury that “the identification evidence 
is particularly important” p.13C 

He then rehearsed the Crown evidence from p.14A-B to 19E.  In so doing, he 
repeatedly reminded the jury that it was their recollection of the evidence that 
mattered.   

a. However, the learned trial judge erred in his summation of the evidence and in 
particular in failing to present the evidence in a balanced, neutral and impartial 
manner (Simpson v. HM Advocate 1952 JC 1; Jones v HM Advocate 1995 SLT 
787; Harkness v HM Advocate 2006 SCCR 342). 

 
Trial Judge’s Summary 
 
In essaying the crown evidence, the trial judge started with the evidence of 
witness Horn suggesting that his account was ”really not very satisfactory 
evidence to go on” 
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The witness Henderson was, at p.14E-15C, said to have spoken to the similarity 
in anoraks worn by the perpetrator and that taken from the accused.  The 
learned trial judge then said: 

“so if the Crown evidence stopped there there would not have been 
sufficient evidence in law for this case to go to you for your decision” 

The trial judge then went on to recount what the “the wee girl Michelle” said at 
p.15C.  The trial judge ventured that if this evidence was accepted “it ties up the 
robbers as running from the Safeway path…” 

The trial judge then referred to the similarity or resemblance identification 
evidence of the witness Mrs. Callan (at15E – 16A) 

At this point the learned trial judge proffered an assessment of the identification 
evidence, remaking that it “can hardly be said to be positive,” but then adding: 

“but that is not all.”   

The trial judge then went on to refer to evidence about two men running down 
the path and witness Thomas Callan seeing one man get in to the driver seat of 
a blue car.   

In turning then to his consideration of the witness Clark, the trial judge 
(admittedly quoting from defence counsel’s submissions) stated that this witness 
picked out “the wrong man on the identification parade” His Lordship suggests 
this account (Clark’s) “may seem to linkup the two men in the car with the two 
men who attacked the postmen”.  Significantly, though, he proffers another 
assessment of the evidence at that point saying: 

“but you don’t yet have satisfactory evidence that one of these was the 
accused” (Emphasis added) 

 
Crucially, when turning to his summary of the other evidence, immediately after 
this comment, he prefaces his remarks by saying: 

“Well, for that evidence you have to go to Ashford and Constable 
Muckle” 

 
b. In so doing the trial judge has made known his view of the Crown case and 
trespassed upon the province of the jury.  The accounts given by those 
witnesses – about to be gone over by the trial judge – for him constitute 
“satisfactory evidence”. This remark is significant when one has regard to the 
misdirections above-mentioned on the standard of proof and what the function of 
the jury was, viz. the “vital question”, stated on more than one occasion, was said 
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to be whether the ladies and gentlemen of the jury were “satisfied” as to 
particular parts of the evidence. 

 
In turning to consider Constable Muckle’s evidence the learned trial judge 
recounts his occupation and police service.  It is against that backdrop that 
consideration must be given to the remark that the ladies and gentlemen of the 
jury “have to consider Constable Muckle’s evidence with great care”.  The trial 
judge narrates the witness’s evidence reminding the jury that it is their 
recollection that counts, concluding: 

“Well, there is a positive identification of the accused as driver of the car” 

The learned trial judge goes on to consider the evidence of the witness Ashford 
as identifying the accused at 18E – 19D. For the trial judge the conclusion was 
made express: 

“So, there you have two positive identifications for your careful 
consideration as to whether they are accurate that the Accused was 
one of the two men who had started assaulting the postman and 
finished up driving away in this car” 

c. In stark contrast, the trial judge dealt with the defence challenge to that 
evidence in brief and perfunctory terms.  The defence had sought, inter alia, to 
point up the discrepancies in the various accounts given by the Crown witnesses.  
This was supplemented with a detailed challenge to the frailty of the identification 
evidence. The trial judge failed to deal adequately with the latter matter.  That is 
focussed in Ground 3, below.  In connection with the former issue, the trial judge 
dealt with the defence challenge based upon the various discrepancies between 
the accounts given in fairly brief terms between 19F and 21F.  He also proffered 
to the ladies and gentlemen of the jury various explanations for those 
discrepancies, generally, it is submitted, such as to downplay their significance  

i. He dealt with a submission on the discrepancies in the accounts given as 
to head covering (hood or balaclava) by saying that: 
 

“It may not seem important to you.  The important thing may be that 
the head was covered with something.” 

ii. On different accounts about the speed of the vehicle by Crown witnesses 
the learned trial judge said: 
 

“…so people in different positions at different times may have obtained 
a different impression” 

Significantly the trial judge encapsulated the challenges on these matters in a 
manner which was unbalanced when one compares it with his treatment of the 
crown case.  At p.20A-B he framed the issue for the jury on these discrepancies 
as: 
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“whether there is any conflict in the evidence given by the Crown 
witnesses of sufficient materiality to affect the reliability of their crucial 
evidence.” 

And at 21E: 

“it is a matter for you to decide whether you think that he fact that 
Ashford was not conscious of the car travelling at any great speed 
when he first saw it, and later when he watched it go to the roundabout 
and turn left remember that his positive identification of the accused is 
unreliable” [The Commission were of the view that this was a 
transposition error] 

This treatment of the defence challenge to the identification evidence is all the 
more significant in light of the absence of any guidance on the nature of such 
evidence and its inherent frailty – as outlined in Ground 3 below. 

In respect of each of these matters – separately and in conjunction - the failure to 
present a summary of the evidence in the trial in a balanced and neutral fashion 
and in making his views known about the crown and defence case – the learned 
trial judge misdirected the jury.  The misdirections were of such significance as to 
amount to a miscarriage of justice in the particular circumstances of this case. 

 
Ground 3: Directions on Identification Evidence 

 
Notwithstanding that the trial judge directed the jury that it was a part of their 
function to asses the quality of the identification (at p.22D) and reminding them 
that the ”identification evidence is particularly important” (9F; and 13C) his 
directions on this matter were insufficient: 

 
a. He erred in pointing up the difficult nature of eyewitness identification 
evidence in brief and insufficient terms at 5E-F to 6B: 
 

“…. and identification evidence is as you will no doubt realise 
notoriously difficult, easy to make a mistake if you only get a fleeting 
glimpse of someone. 

 
So, you have to examine all the identification evidence in this case to 
accept as accurate identification by more than one witness before you 
could convict this man on Charge 2” 

 

b. The judge erred in framing the issue for the jury as being whether the 
accused “is properly and satisfactorily identified” (12E-F). The jury were given 
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no guidance as to how they should approach such a question. Reference in 
this regard is made to Ground 1 above 
 
c. The trial judge erred in directing the jury that in assessing the reliability of 
the eyewitness evidence all they had to utilise was the conflicts in the 
evidence given by the Crown witnesses and to ask themselves whether those 
conflicts were “of sufficient materiality” such as to undermine the reliability of 
the identification evidence p.20E.  The assessment of the weight to be 
attached to such evidence ought to have been informed by other matters 
upon which the jury was not properly directed 
 
d. The jury was told that they ought to give “careful consideration as to 
whether they [the two Crown witnesses who provided positive identifications] 
were accurate”. The jury was also reminded “that their assessment of the 
quality of the identification evidence which counts”.  No further assistance 
was given to the jury in this case. 
 
It is submitted that this was insufficient in law because the trial judge ought to 
have provided the jury with careful directions on this issue: 
 

i. That errors arise in identification evidence, even where witnesses are 
trying their best to be truthful; 

 
ii. That cases of mistaken identity have resulted from visual identification 

evidence and that, as such, they should approach this sort of evidence 
with care; 

 
iii. with guidance as to the manner in which they should approach this 

evidence  
 
iv. with examples as to how they could test this sort of evidence, for 

example: 
 

• How long was the exposure of the witness to the person that they were 
being asked to identify; 

 
• How visible was the person  

 
• How positive was the witness in their identification? 

 
• Were there any distinctive features spoken to in evidence or was the 

perpetrator non-descript in appearance 
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• by reminding them that this was a stranger identification where the 
witnesses had no prior knowledge of the person they were 
endeavouring to identify again and that carries with it an increased risk 
of misidentification 

 
(See Practice Note, 18th February 1977, Lord Justice General (Emslie), 
reproduced at Renton and Brown Criminal Legislation Vol II, Division C Para C1-
01; McAvoy v HM Advocate 1991 J.C. 16; Beaton v. HM Advocate 2004 SCCR 
467) 

The failure of the trial judge to offer any guidance as to how the jury should 
approach their task in assessing the reliability of the identification evidence was 
an error of such significance such as to amount to a miscarriage of justice in the 
appellant’s case. 

 

Ground 4: The Defence of Alibi 

a. The trial judge erred in his directions to the jury as to how they should 
approach the defence evidence in this case. 
 
The only directions to the jury about the overall approach to defence evidence 
are to be found at page 7B-E: 
 

“The position on the evidence of an accused person and his witness is 
this, that obviously if you believe the evidence that the accused was 
nowhere near Livingstone on the afternoon of 12th December 1981, he 
never left Glasgow, you would obviously acquit him. 
 
It may be, I do not know, that his evidence and the evidence of Louise 
Morris leaves you with a reasonable doubt as to his guilt.  If that is the 
position, if you are not sure whether to believe him and her against the 
crown evidence, if you are left in reasonable doubt as to whom you 
believe then you would also acquit the accused because you would 
not be satisfied of his guilt beyond reasonable doubt” 

 
This was a misdirection because the judge did not make explicit the direction that 
if after considering the defence evidence in this case – even if they did not 
believe it but it left them nonetheless with a reasonable doubt - they should 
acquit.  Rather, the presiding judge having raised the prospect of the defence 
evidence leaving the jury with a reasonable doubt as to guilt he continued: 
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“If that is the position, if you are not sure whether to believe him and 
her against the crown evidence, if you are left in a reasonable doubt 
as to whom you believe – then you would acquit.” (Emphasis added) 

 
Reference is made to the Ground of Appeal 1 (e) above. 
 
The trial judge has left the erroneous impression with the members of the jury 
that it was a matter for them to choose between the competing accounts as to 
whom they believe.  After analysing those accounts if they are left with a 
reasonable doubt “as to whom you believe” they would acquit.  This was a 
misdirection. The trial judge ought to have directed the jury: 
 

1. If they had a reasonable doubt it was their duty to acquit; 
 

2. That if the defence evidence left them in a reasonable doubt regardless of 
whether they believed it or not they should acquit; 

 
3. Even if they disbelieve the defence evidence they must acquit unless the 

crown evidence satisfied them of guilt beyond reasonable doubt 
 
b. This direction was given in the charge separate from the judge’s treatment of 
the defence of alibi.  In his summary of the defence case he made an error as to 
fact.  He dealt with the defence case of alibi between pages 22E – 24D.  The 
learned trial judge erred in stating to the jury at 23F – 24A: 
 

“I do not think there is any evidence that anyone saw the accused 
other than Louise between according to her evidence 11.30 and 6pm” 

 
The trial judge concluded his consideration of the defence evidence by 
suggesting to the jury it was their function to carry out a comparison exercise 
between the defence evidence and the crown evidence.  He did not, at that 
juncture, make it explicit that if after considering the defence evidence that left 
them with a reasonable doubt it was their duty to acquit.  Rather, (repeating the 
submission of the Advocate Depute) he stated that it was a matter of the 
identification evidence being mistaken or the accused and Louise Morris lying. 
 
That approach to the defence evidence constituted a misdirection. The learned 
trial judge failed to direct the jury even if they did not believe the evidence of the 
accused in relation to his alibi; if it left them with a reasonable doubt it was their 
duty to acquit. The trial judge’s errors in directing the jury as to how they should 
approach the defence evidence, and his errors as to fact in presenting the 
defence evidence on alibi were misdirections which, in the particular 
circumstances of the appellant’s case, were so significant that they constituted a 
miscarriage of justice. See Cairns v HM Advocate 1999 SLT 1072 
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Ground 5: Majority Verdict 
 
The learned trial judge misdirected the jury at 26E when he said: 
 

“Your alternative verdicts are not guilty and not proven.  These are 
both acquittal verdicts and the option is yours.  You may use either of 
them as you please in relation to the accused if you were deciding to 
acquit him, and let me say this, your verdicts need not be unanimous.  
 
A verdict may be returned by a majority but there must be at least 
eight of you, there being fifteen of you altogether, in favour of the 
verdict which you will return.  It must be a majority verdict, it can be 
one of not proven or not guilty or guilty, whatever”. 

 
The deficit in this direction was brought to the attention of the presiding judge by 
defence counsel.  The exchange is recorded at 27E to 28B–C.  
 
The trial judge concluded his direction to the jury by saying at 28C: 
 

“Ladies and gentlemen, for a verdict of guilty you need a majority of 
eight, if your verdict was to be divided.  It really does not matter so 
long as there is a majority of eight in favour of an acquittal verdict.  It 
does not matter what the acquittal verdict is but you need eight at least 
for a majority verdict of guilty.  I think that is clear.  I will now ask you 
to retire to consider your verdict.” 

 
The lack of clarity meant that there was a real risk that – in light of the three 
verdicts open to the jury – the jury may have interpreted that a majority of eight 
was required for any verdict.  In Glen v HM Advocate 1988 JC 42 that was said, 
at p.45, to give rise to “a risk that a waverer on the jury might be induced to 
change his mind and side with the others to produce the required majority of 
eight”.  The court went on to state, at pp,45-46, that: 
 

“It is, however, important that the jury should realise that if there are 
not eight for guilty, the verdict must be one of acquittal” 

 
His Lordship’s earlier misdirections, the discussion of the matter between 
defence counsel and the judge before the ladies and gentlemen of the jury, and 
the further comments of the trial judge were apt to confuse the jury.  They may 
have been in doubt as to the number required for a majority verdict of acquittal to 
be returned and as such this amounted to a miscarriage of justice. 
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Reference is made to McPhelim v. HM Advocate 1960 JC 17; Affleck v. HM 
Advocate 1987 SCCR 150; Glen v. HM Advocate 1988 SCCR 37 
 
Ground 5: David Livingstone  
 
The verdict of the jury was reached in ignorance of material and significant 
evidence. 
 
A Crown witness, David Livingstone, gave an account at both Crown and 
defence precognition that he saw the blue getaway car.  He saw the driver and 
the passenger.  He attended at an identification parade.  He was unable to 
identify any person on the parade as being the driver or the passenger.  At 
Crown precognition he provided a description: 
 
“I saw the face of the driver.  He had a moustache and short brown hair.  He was 
about 40 years old.  The passenger seemed younger, late 20’s early 30’s” 
 
The witness was also able to give an indication of height: “5ft 8/5ft 10 tall” 
 
The description provided by the witness David Livingstone is inconsistent with 
the appellant’s appearance. 
 
The contents of the Crown precognition consisted of material that was capable of 
undermining the Crown case et separatim assisting the proper preparation and 
presentation of the defence case.  It therefore ought to have been disclosed.  At 
the time of the appellant’s trial it was not the Crown’s policy to disclose the 
contents of Crown precognitions to the defence. 
 
It is submitted that this was a convincing account given by an independent 
witness which was wholly at odds with the Crown case both in relation to the 
descriptions of the driver provided by Crown witnesses, the descriptions of 
persons picked out at the identification parade, including the appellant, and those 
said to have resembled the perpetrator, including the appellant.  It was material 
that would have a bearing upon the jury’s deliberations.  They would have had to 
compare that account with the overall strength of the Crown case.  This is not a 
case such as King v. HM Advocate 1999 JC 226, at 238C-G where the 
overwhelming strength of the Crown case was such that an inconsistent account 
at variance with the Crown case could simply be negated by the competing 
evidence.  There was a real possibility that the jury would have arrived at a 
different verdict if it had the benefit of the account of Mr Livingstone. 
 
Esto Crown precognition or its contents were disclosed to the defence the failure 
of the defence to lead that evidence before the Court amounted to defective 
representation such as to deprive the appellant of a fair trial.  In particular, the 
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leading of this evidence would have bolstered the appellant’s defence 
significantly.  It could be said, therefore, that the presentation of his defence was 
seriously prejudiced by the failure to lead the evidence such as to deprive him of 
a fair trial, Anderson v HM Advocate 1996 JC 29 
 
Conclusion 
 
In respect of each of the forgoing grounds of appeal the trial judge erred and this 
led to a miscarriage of justice.  Separately, the cumulative effect of each of the 
sated misdirections in the particular circumstances of the appellant’s case led to 
a miscarriage of justice 
 
 
 
 
TONY KELLY,           DEREK OGG QC 
SOLICITOR-ADVOCATE 


